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CANDACE BOURLIEA, IN THE DISTRICT COURT
INDIVIDUALLY AND CANDACE

BOURLIEA, AS NEXT FRIEND OF
CAMERON LEE BOURLIEA .~
Plaintiffs,

V.

v
IRONHORSE TRAILERS, L.L.C.,
MALLARD TRANSPORT, L.L.C.,
MALLARD INDUSTRIES, INC.,
MALLARD INDUSTRIES, INC. D/B/A
IRONHORSE TRAILERS AND
KEVIN L. JONES D/B/A JONES
TRAILER SALES
Defendants.

E%H\JUDICIAL DISTRICT
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OF JEFFERSON COUNTY, TEXAS

PLAINTIFFS' ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COME CANDACE BOURLIEA, Individually and CANDACE BOURLIEA, as
Next Friend of CAMERON LEE BOURLIEA, hereinafter called Plaintiffs, complaining of
and about IRONHORSE TRAILERS, L.L.C., MALLARD TRANSPORT, L.L.C., MALLARD
INDUSTRIES, INC., MALLARD INDUSTRIES, INC. D/B/A IRONHORSE TRAILERS and
KEVIN L. JONES D/B/A JONES TRAILER SALES, hereinafter called Defendants, and for
cause of action show unto the Court the following:

DISCOVERY CONTROL PLAN LEVEL
1. Plaintiffs intend that discovery be conducted under Discovery Level 2.
PARTIES AND SERVICE

2. Plaintiff, CANDACE BOURLIEA, is an Individual whose address is 201
Bradford Street, Bridge City, Texas 77611.

3. The last three digits of the driver's license number of CANDACE BOURLIEA

are 679. The last three digits of the social security number for CANDACE BOURLIEA are
855.
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4, Plaintiff, CANDACE BOURLIEA, an Individual, brings this action as next
friend of CAMERON LEE BOURLIEA, an Individual.

5 As used herein, "Plaintiff’ shall include not only named Plaintiffs, but also
persons whose claims are being represented by a Plaintiff or persons from whose injuries

or death the Plaintiffs' claims are derived. ]

—
6. Defendant IRONHORSE TRAILERS, L.L.C., a Limited Liability Company

based in Texas, may be served with process by serving the registered agent of said
company, Phil Dunlap, at 550 Fannin Street, Suite 600, Beaumont, TX 77701.

Service of said Defendant as described above can be effected by certified

mail, return receipt requested.
v’

7. Defendant MALLARD TRANSPORT, L.L.C., a Limited Liability Company
based in Texas, may be served with process by serving the registered agent of said
company, Eric W. Bourg, at P.O. Box 20013, Beaumont, TX 77720, its registered office.
Service of said Defendant as described above can be effected by certified mail, return
receipt requested.

8. Defendant MALLARD INDUS\?RIES, INC., a Corporation based in Texas, is
organized under the laws of the State of Texas, and service of process on the Defendant
may be effected pursuant to article 2.11(A) of the Texas Business Corporation Act, or its
successor statute, sections 5.201 and 5.255 of the Texas Business Organizations Code,
by serving the registered agent of the corporation, Eric W. Bourg, at P.O. Box 20013,
Beaumont, TX 77720, its registered office. Service of said Defendant as described above
can be effected by certified mail, return receipt requested.

9. Defendant MALLARD INDUSTI{IES, INC. D/B/A IRONHORSE TRAILERS,
a Corporation based in Texas, is organized under the laws of the State of Texas, and
service of process on the Defendant may be effected pursuant to article 2.11(A) of the

Texas Business Corporation Act, or its successor statute, sections 5.201 and 5.255 of the



Texas Business Organizations Code, by serving the registered agent of the corporation,
Eric W. Bourg, at P.O. Box 20013, Beaumont, TX 77720, its registered office. Service of
said Defendant as described above can be effected by certified mail, return receipt
requested. v

10. Defendant KEVIN L. JONES D/B/A JONES TRAILER SALES, an Individual
who is a resident of Texas, may be served with process at his place of employment at the
following address: 8313 S. Kilarney, Beaumont, TX 77705. Service of said Defendant as
described above can be effected by certified mail, return receipt requested.

- JURISDICTION AND VENUE

11.  The subject matterin controversy is within the jurisdictional limits of this court.

12.  This court has jurisdiction over the parties because Defendants are Texas
residents.

13.  Venuein JEFFERSON Co unty is proper in this cause under Section
15.002(a)(2) of the Texas Civil Practice and Remedies Code because this county was the
county of residence of KEVIN L. JONES D/B/A JONES TRAILER SALES, Defendant
herein, at the time the cause of action accrued. Furthermore, because venue is proper
with respect to Defendant KEVIN L. JONES D/B/A JONES TRAILER SALES, venue for
this action with respect to all Defendants is proper under 15.005 of the Texas Civil Practice
and Remedies Code.

FACTS

14.  Defendants sold a 2006 Ironhorse 76" x 12' single axle utility trailer to the
grandparents of CAMERON LEE BOURLIEA. Such trailer has a heavy metal gate/ramp
that can fold up and down at the back of the trailer. When the gate/ramp is in its upright

position, it was designed to be held in place by two metal pins that were to be inserted into

tubes on each the back left and right side of the trailer. There were no type of locks, cotter

pins, safety chains, or other safety parts or accessories attached to these metal pins or the



gate/ramp. The pin and tube location on the gate/ramp is located low enough that a small
child can reach such mechanism. On or about October 13, 2008, CAMERON LEE
BOURLIEA, who was 23 months old at the time, was able to reach up and pull the pins
that held the gate/ramp secured. When he did so, the gate/ramp fell, striking CAMERON
LEE BOURLIEA in the head, causing him life threatening and life changing personal
injuries.

LIABILITY OF IRONHORSE TRAILERS, L.L.C.

15.  Atalltimes relevant to this suit, Defendant IRONHORSE TRAILERS, L.L.C.
was engaged in the business of designing, manufacturing, and marketing trailers, including
the 2006 Ironhorse single axle utility trailer at issue in this lawsduit. Defendant,
IRONHORSE TRAILERS, L.L.C. manufactured and sold a certain 2006 Ironhorse single
axle utility trailer and other like products, to consumers within the stream of commerce.
Defendant, IRONHORSE TRAILERS, L.L.C. intended and expected that the 2006
Ironhorse single axle utility trailer, so introduced and passed on in the course of trade,
would ultimately reach a consumer or user in the condition in which it was originally sold.

16.  Plaintiffs, CANDACE BOURLIEA, Individually and CANDACE BOURLIEA,
as Next Friend of CAMERON LEE BOURLIEA, also allege that the product in question,
namely the 2006 Ironhorse single axle utility trailer, was defective and unsafe for its
intended purposes at the time it left the control of IRONHORSE TRAILERS, L.L.C. and at
the time it was sold in that it failed in its design, specifically the design of the latching
mechanism of the folding gate/ramp of such trailer. Due to the design of such trailer,
specifically the low-placed latching mechanism, without any type of locking or safety
equipment, parts, or accessories, caused the trailer to be defectively designed and
unreasonably dangerous.

17.  Plaintiffs therefore invoke the doctrine of strict liability in Section 402A,

Restatement of the Law of Torts, 2d, and as adopted by the Supreme Court of Texas.
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Plaintiffs would also show that there existed a safer alternative design than that which
Defendants implemented. Further, in this connection, Plaintiffs would show the court that
the defect in design was a producing cause of the injuries and damages set forth below.

18.  Defendant was negligentin designing, manufacturing, and/or marketing of
the utility trailer in question, which negligence was a proximate cause of the accident in
question and of the injuries of Plaintiffs as alleged above. In addition, Plaintiffs would show
the court that the occurrence made the basis of this suit and the resulting injuries and
damages set out below were a direct and proximate result of the negligence of
IRONHORSE TRAILERS, L.L.C. in one or more of the following respects, or by

combination thereof:

A. Failing to have a safety latch, cotter pin, chain or other safety device
to prevent gate from falling when unintended:;

B. In placing the latching mechanism close enough to the ground that
children could unlatch the heavy gate/ramp; and

B. Failing to properly warn Plaintiff about the condition of said 2006
Ironhorse single axle utility trailer and its attendant equipment.

19.  Pleading further, Plaintiffs would show the court that the occurrence made
the basis of this suit and the resulting injuries and damages set out below were a direct and
proximate result of negligence attributable to IRONHORSE TRAILERS, L.L.C. in one or

more of the following respects, or by a combination thereof:

A. Failing to use due care in the design of the 2006 Ironhorse single axle
utility trailer ;

B. Failing to use proper materials reasonably suited to the manufacture

or design of the 2006 Ironhorse single axle utility trailer or the
component parts thereof; and

C. Failing to use due care to test and/or inspect the 2006 Ironhorse
single axle utility trailer or the component parts thereof to determine

its durability and function ability for the purpose for which it was
intended.

20. Pleading further, Plaintiffs would show the court that the occurrence made
the basis of this suit and the resulting injuries and damages set out below were a direct and
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proximate result of the negligence of IRONHORSE TRAILERS, L.L.C. in one or more of
the following respects, or by a combination thereof:

A. Failing to design the 2006 Ironhorse single axle utility trailer to prevent
the gate/ramp from falling when unintended;

B. Failing to design the 2006 Ironhorse single axle utility trailer without
a locking mechanism, safety latch, cotter pin, chain or other safety
device to prevent the gate/ramp from falling when unintended ,as
would have been done by a reasonable and prudent manufacturer
under the same or similar circumstances

C. Failing to place the 2006 Ironhorse single axle utility trailer on the
market with a warning to the users of the device that the 2006
Ironhorse single axle utility trailer gate/ramp could be easily unlatched
by a child and the child thereby injured.

All of which Defendant, IRONHORSE TRAILERS, L.L.C. knew, or in the exercise
of ordinary care, should have known.

21.  In addition, Defendant IRONHORSE TRAILERS, L.L.C. expressly and
impliedly warranted to the public generally, that the 2006 Ironhorse single axle utility trailer
was of merchantable quality and was safe and fit for the purpose intended when used
under ordinary conditions and in an ordinary manner. Plaintiffs relied upon these express
and implied warranties and suffered the injuries and damages set forth below as a
proximate result of the breach of these warranties.

22.  Plaintiffs cannot more specifically allege the act of negligent design on the
part of Defendant, IRONHORSE TRAILERS, L.L.C., aside from IRONHORSE TRAILERS,
L.L.C.'s failure to design the 2006 Ironhorse 76" x 12' single axle utility trailer in question
in a manner which would have prevented the gate/ramp from falling when unintended, for
the reason that facts in that regard are peculiarly within the knowledge of the Defendant,
IRONHORSE TRAILERS, L.L.C., and, in the alternative, in the event Plaintiffs are unable
to prove specific acts of negligent design, Plaintiffs rely on the doctrine of Res Ipsa
Loquitur.

23. Inthis connecﬁon. Plaintiffs will show the court that the design of the 2006
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Ironhorse single axle utility trailer was within the exclusive control of Defendant,
IRONHORSE TRAILERS, L.L.C., Plaintiffs had no means of ascertaining the method or
manner in which the product was designed, and it was used by Plaintiffs in the same
condition it was in when it left control of Defendant, IRONHORSE TRAILERS, L.L.C.

24. The occurrence causing harm to Plaintiffs, as described above, was one
which, in the ordinary course of events, would not have occurred without negligence on the
partof Defendant, IRONHORSE TRAILERS, L.L.C. Thus, IRONHORSE TRAILERS, L.L.C.
was negligentin the design of the 2006 Ironhorse single axle utility trailer, which negligence
was a proximate cause of the injuries and damages sustained by Plaintiffs.

25.  Atalltimes material hereto, all of the agents, servants, and/or employees for
Defendant, IRONHORSE TRAILERS, L.L.C., who were connected with the occurrence
made the subject of this suit, were acting within the course and scope of their employment
or official duties and in furtherance of the duties of their office or employment. Therefore,
Defendant, IRONHORSE TRAILERS, L.L.C., is further liable for the negligent acts and
omissions of its employees under the doctrine of Respondeat Superior.

26. Defendant's aforementioned conduct constitutes a careless, negligent, and
reckless disregard of a duty of care for others.

LIABILITY OF MALLARD TRANSPORT, L.L.C.

27.  Atalltimes relevant to this suit, Defendant MALLARD TRANSPORT, L.L.C.
was engaged in the business of designing, manufacturing, and marketing trailers, including
the 2006 Ironhorse single axle utility trailer at issue in this lawsuit. Defendant, MALLARD
TRANSPORT, L.L.C. manufactured and sold a certain 2006 Ironhorse single axle utility
trailer and other like products, to consumers within the stream of commerce. Defendant,
MALLARD TRANSPORT, L.L.C. intended and expected that the 2006 Ironhorse single
axle utility trailer, so introduced and passed on in the course of trade, would ultimately

reach a consumer or user in the condition in which it was originally sold.



28.  Plaintiffs, CANDACE BOURLIEA, Individually and CANDACE BOURLIEA,
as Next Friend of CAMERON LEE BOURLIEA, also allege that the product in question,
namely the 2006 Ironhorse single axle utility trailer, was defective and unsafe for its
intended purposes at the time it left the control of MALLARD TRANSPORT, L.L.C. and at
the time it was sold in that it failed in its design, specifically the design of the latching
mechanism of the folding gate/ramp of such trailer. Due to the design of such trailer,
specifically the low-placed latching mechanism, without any type of locking or safety
equipment, parts, or accessories, caused the trailer to be defectively designed and
unreasonably dangerous.

29.  Plaintiffs therefore invoke the doctrine of strict liability in Section 402A,
Restatement of the Law of Torts, 2d, and as adopted by the Supreme Court of Texas.
Plaintiffs would also show that there existed a safer alternative design than that which
Defendants implemented. Further, in this connection, Plaintiffs would show the court that
the defect in design was a producing cause of the injuries and damages set forth below.

30. Defendant was negligentin designing, manufacturing, and/or marketing of
the utility trailer in question, which negligence was a proximate cause of the accident in
question and of the injuries of Plaintiffs as alleged above. In addition, Plaintiffs would show
the court that the occurrence made the basis of this suit and the resulting injuries and
damages set out below were a direct and proximate result of the negligence of MALLARD
TRANSPORT, L.L.C. in one or more of the following respects, or by combination thereof:

A. Failing to have a safety latch, cotter pin, chain or other safety device
to prevent gate from falling when unintended;

B. In placing the latching mechanism close enough to the ground that
children could unlatch the heavy gate/ramp; and

B. Failing to properly warn Plaintiff about the condition of said 2006
Ironhorse single axle utility trailer and its attendant equipment.

31.  Pleading further, Plaintiffs would show the court that the occurrence made



the basis of this suit and the resulting injuries and damages set out below were a direct and

proximate result of negligence attributable to MALLARD TRANSPORT, L.L.C. in one or

more of the following respects, or by a combination thereof:

A

B.

Failing to use due care in the design of the 2006 Ironhorse single axle
utility trailer ;

Failing to use proper materials reasonably suited to the manufacture
or design of the 2006 Ironhorse single axle utility trailer or the
component parts thereof; and

Failing to use due care to test and/or inspect the 2006 Ironhorse
single axle utility trailer or the component parts thereof to determine

its durability and function ability for the purpose for which it was
intended.

32. Pleading further, Plaintiffs would show the court that the occurrence made

the basis of this suit and the resulting injuries and damages set out below were a direct and

proximate result of the negligence of MALLARD TRANSPORT, L.L.C. in one or more of

the following respects, or by a combination thereof:

A.

B.

Failing to design the 2006 Ironhorse single axle utility trailer to prevent
the gate/ramp from falling when unintended;

Failing to design the 2006 Ironhorse single axle utility trailer without
a locking mechanism, safety latch, cotter pin, chain or other safety
device to prevent the gate/ramp from falling when unintended ,as
would have been done by a reasonable and prudent manufacturer
under the same or similar circumstances

Failing to place the 2006 Ironhorse single axle utility trailer on the
market with a warning to the users of the device that the 2006
Ironhorse single axle utility trailer gate/ramp could be easily unlatched
by a child and the child thereby injured.

All of which Defendant, MALLARD TRANSPORT, L.L.C. knew, or in the exercise

of ordinary care, should have known.

33. In additi on, Defendant MALLARD TRANSPORT, L.L.C. expressly and

impliedly warranted to the public generally, that the 2006 Ironhorse single axle utility trailer

was of merchantable quality and was safe and fit for the purpose intended when used

under ordinary conditions and in an ordinary manner. Plaintiffs relied upon these express
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and implied warranties and suffered the injuries and damages set forth below as a
proximate result of the breach of these warranties.

34. Plaintiffs cannot more specifically allege the act of negligent design on the
part of Defendant, MALLARD TRANSPORT, L.L.C., aside from MALLARD TRANSPORT,
L.L.C.'s failure to design the 2006 lronhorse 76" x 12' single axle utility trailer in question
in a manner which would have prevented the gate/ramp from falling when unintended, for
the reason that facts in that regard are peculiarly within the knowledge of the Defendant,
MALLARD TRANSPORT, L.L.C., and, in the alternative, in the event Plaintiffs are unable
to prove specific acts of negligent design, Plaintiffs rely on the doctrine of Res Ipsa
Loquitur.

35. In this connection, Plaintiffs will show the court that the design of the 2006
Ironhorse single axle utility trailer was within the exclusive control of Defendant, MALLARD
TRANSPORT, L.L.C., Plaintiffs had no means of ascertaining the method or manner in
which the product was designed, and it was used by Plaintiffs in the same condition it was
in when it left control of Defendant, MALLARD TRANSPORT, L.L.C.

36. The occurrence causing harm to Plaintiffs, as described above, was one
which, in the ordinary course of events, would not have occurred without negligence on the
part of Defendant, MALLARD TRANSPORT, L.L.C. Thus, MALLARD TRANSPORT, L.L.C.
was negligent in the design of the 2006 Ironhorse single axle utility trailer, which negligence
was a proximate cause of the injuries and damages sustained by Plaintiffs.

37. At alltimes material hereto, all of the agents, servants, and/or employees for
Defendant, MALLARD TRANSPORT, L.L.C., who were connected with the occurrence
made the subject of this suit, were acting within the course and scope of their employment
or official duties and in furtherance of the duties of their office or employment. Therefore,
Defendant, MALLARD TRANSPORT, L.L.C., is further liable for the negligent acts and
omissions of its employees under the doctrine of Respondeat Superior.
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